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States Challenge Tax Cut Offset Provision in the
American Rescue Plan

The American Rescue Plan (ARP) Act of 2021 includes the establishment of a State
Fiscal Recovery Fund which appropriates $219.8 billion to states to address the
continued economic effects caused by the COVID-19 pandemic. One of the restrictions
established in the ARP is that states shall not “...either directly or indirectly offset a
reduction in the net tax revenue of such State or territory resulting from a change in law,
regulation, or administrative interpretation during the covered period that reduces any
tax (by providing for a reduction in a rate, a rebate, a deduction, a credit, or otherwise)
or delays the imposition of any tax or tax increase”.

In response, states are seeking clarification from the Treasury Department as to the
interpretation of this provisions. On May 16, 2021, 21 state attorneys general issued a
letter to Treasury Secretary Janet Yellen asserting the language “...could be read to
deny States the ability to cut taxes in any manner whatsoever—even if they would have
provided such tax relief with or without the prospect of COVID-19 relief funds”.

Secretary Yellen in a letter dated March 23, 2021, wrote to the attorneys general that
“...itis well established that Congress may place such reasonable conditions on how
States may use federal funding” and that “...nothing in the Act prevents states from
enacting a broad variety of tax cuts”. Secretary Yellen further stated that “...if States
lower certain taxes but do not use funds under the Act to offset those cuts...the
limitation in the Act is not implicated.”

The Treasury Department is in the process of developing further guidance for the
provision in the ARP, including the issue of tax cut offset restrictions. Some state
attorneys general, however, have filed suit against the Treasury Department to seek an
injunction against the “tax mandate”.

Uncertainty regarding this language was a topic of conversation during a recent
appearance by research analysts of The Council of State Governments (CSG) before
the Alaska House of Representatives Finance Committee.

CSG will continue to monitor the developments related to the issue of the tax offset
language in the American Rescue Plan and update this brief accordingly.
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https://web.csg.org/covid19/wp-content/uploads/sites/10/2021/04/FiscalAnalysisForStates_032621.pdf
https://web.csg.org/covid19/wp-content/uploads/sites/10/2021/04/FiscalAnalysisForStates_032621.pdf
https://www.congress.gov/bill/117th-congress/house-bill/1319/text#H37CB065800C04564B129FFB3400DF3D0
https://ago.wv.gov/Documents/2021.03.16%20Yellen%20Letter%203-16%20FINAL.pdf?csf=1&e=uVgdGv
https://home.treasury.gov/system/files/136/Response-to-State-Attorneys-General-Inquiries-on-Implementation-of-Section-9901-of-the-ARP-Act.pdf

Treasury Guidance:

- April 7', 2021: Changes to State Income Tax to Conform with Federal Income
Tax Law

State Lawsuits:

- West Virginia, Alabama, Arkansas, Alaska, Florida, lowa, Kansas, Montana, New
Hampshire, Oklahoma, South Carolina, South Dakota, Utah

- Ohio

- Missouri

- Arizona

- Kentucky, Tennessee
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https://home.treasury.gov/news/press-releases/jy0113
https://ago.wv.gov/Documents/2021.03.31%20Yellen%20Complaint%20FINAL%20As%20Filed.pdf?csf=1&e=7HQ83Y
https://ago.wv.gov/Documents/2021.03.31%20Yellen%20Complaint%20FINAL%20As%20Filed.pdf?csf=1&e=7HQ83Y
https://www.ohioattorneygeneral.gov/Files/Briefing-Room/News-Releases/PI-Combined-Motion.aspx
https://ago.mo.gov/docs/default-source/press-releases/doc-1---complaint.pdf?sfvrsn=81bfae18_2
https://www.azag.gov/sites/default/files/docs/press-releases/2021/complaints/Tax_Mandate_Complaint_As-Filed.pdf
https://www.tn.gov/content/dam/tn/attorneygeneral/documents/pr/2021/pr21-15-complaint.pdf

